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ORDER / आदेश 

 

Per Shri Rajesh Kumar, AM: 

 

 

         This is the appeal  preferred by the assessee against the order of the Ld. 

Commissioner of Income Tax(Exemption), Kolkata [hereinafter referred to as ‘Ld. 

CIT(E)’] passed u/s 263 of the Income Tax Act, 1961 (hereinafter referred to as the 

Act) dated 27.02.2020 for the assessment year 2017-18.  

2. Though the Registry has pointed out that the appeal is time barred, however, in 

view of the decision of the Hon’ble Supreme Court in  Miscellaneous Application No. 

665 of 2021 in SMW(C ) No. 3 of 2020, the period of filing appeal during the COVID-
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19 pandemic is to be excluded for the purpose of counting the limitation period. In 

view of this, the appeal is treated as filed within the limitation period.  

3.  The assessee has challenged the order passed by the Ld. CIT(E) u/s 263 of the 

Ac setting aside the assessment framed by the AO u/s 143(3) dated 20.12.2019.  

4. Facts in brief are that the assessment was completed u/s 143(3) at Nil income 

vide order dated 20.12.2019 after allowing accumulation u/s 11(2) of the Act to the 

extent of Rs. 14,03,210/-. The Ld. CIT(E) upon perusal of the assessment records 

observed that the accumulation u/s 11(2) of the Act was allowed by the AO despite 

the fact that Form 10 was not filed on time as per the provisions  of Section 13(9) of 

the Act which stipulates that Form 10 seeking accumulation of funds  has to be filed 

before due date of filing return of income. In this case the assessee filed its return of 

income on 06.11.2017 which is within the extended period of time as allowed by the 

CBDT however no form 10 was filed. Accordingly, the Ld. CIT(E) issued a show 

cause notice u/s 263 of the Act dated 06.02.2020 as to why the assessment framed 

should not be set aside which was  replied by the assessee on 17.02.2020 by 

submitting all the necessary details including form 10 were furnished before the AO 

during the assessment proceedings and the AO, only, after making proper enquiry and 

examination of the said documents, allowed the claim of the assessee. The Ld. 

CIT(E) rejected the contentions of the assessee and came to the conclusion that  the 

AO has failed to conduct an enquiry or proper enquiry into the issue  of filing the 

form 10 well within the due date for filing the return of income and accordingly  held 

assessment order to be erroneous and prejudicial to the interest of the revenue as the 

claim u/s 11(2) was wrongly  allowed and directed the AO to compute the income 

without allowing the accumulation u/s 11(2) of the Act. Pertinent to mention that 

condonation of delay filed by the assessee was also rejected by the ld CIT(E) vide 

order dated 30.12.2019.  

5. The Ld. A.R. submitted before the Bench that jurisdiction exercised by Ld. 

CIT(E) is invalid and against the provisions of Act  as the order passed by the AO is 
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neither erroneous nor  prejudicial to the interest of the revenue. The Ld. A.R. drew 

our attention of the Bench  to the fact that during the course of assessment 

proceedings, the AO called for the details which were duly produced before the AO 

including form 10 in respect of accumulation of income. The ld AR argued that only 

after having due cognizance and examination of the issue/ details/evidences, claim  of 

the assessee  as regards the accumulation of income in  Form 10 was allowed. The 

AO has mentioned in the assessment order that Form 10B was filed on 6.11.2017 and 

form 10 was filed on 6.11.2019. The ld. Counsel took us through the revisionary 

order  passed u/s 263 of the Act wherein the Ld. CIT(E) wrongly observed that the 

AO has conducted no enquiry or proper enquiry as the Form 10 was filed after the 

due date and the application filed for condonation of delay in filing form 10 was also  

dismissed by Ld. CIT(E). On the legal issue the Ld. A.R submitted that it is not a case 

of no enquiry but where  enquiry  has been conducted by the AO and one of the 

possible views has taken by the AO on the allowability of claim u/s 11(2) of the Act.  

Therefore the exercise of jurisdiction u/s 263 of the Act is invalid and kindly be 

quashed. 

6. Having heard rival submissions and perusing the material on record, we note 

that on the observation of ld CIT (E)  no enquiry or proper enquiry was conducted by 

the AO. We note that AO has given all the facts in the assessment order which 

unequivocally proved that all the facts and evidences were called for from  the 

assessee such as return of income, audit report in Form 10B, Form 10 etc and AO 

after examination of all the details/documents  allowed the claim/deduction u/s 11 (2) 

of the Act. In our opinion, this is not the case of no enquiry and therefore  exercise of 

jurisdiction by Ld. CIT(E) is wrong and cannot be sustained. Accordingly we set 

aside the order of ld CIT( E) and direct the AO to allow the claim u/s 11(2) of the 

Act. 
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7. In the result, the appeal of the assessee is allowed.  

 

  Order is pronounced in the open court on   9
th

 September, 2022 

 

 Sd/- Sd/- 

(Sanjay Garg /संजय गग	)     (Rajesh Kumar /राजेश कुमार) 

Judicial Member /
या�यक सद�य                          Accountant Member / लेखा सद�य
         

Dated: 9
th

  September, 2022 

SB, Sr. PS 
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